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IN THE SUPREME COURT OF THE STATE OF IDAHO
STATE OF IDAHO, )
)
Plaintiff-Respondent, ) NO. 45255
)
v. ) CANYON COUNTY NO. CR 2007-14455
)




STATEMENT OF THE CASE
Nature of the Case
Brandon E. Savage appeals from the district court’s order denying his Idaho Criminal
Rule 35 motion claiming that his sentence is illegal.  Mindful of controlling authority supporting
the district court’s order, Mr. Savage asserts that the district court erred in denying his Rule 35
motion.
Statement of the Facts and Course of Proceedings
This case concerns Mr. Savage’s fourth I.C.R. 35 motion.  (R.,  p.353.)   In that motion,
Mr. Savage alleged that his sentence was illegal because he was not allowed to present
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mitigating evidence during the sentencing phase of his case.  (R., pp.329-33.)  Along with his
Rule 35 motion, Mr. Savage moved for the appointment of counsel, and “submitted a letter to the
Court requesting waiver of any and all of his financial obligations arising out of this case
pursuant to R.C.W. 10.01.160(3) on the grounds of extreme hardship and inability to pay.”
(R., pp.336-37, 353-54.)1
The district court denied the motions.  With respect to Mr. Savage’s motion for the
appointment of counsel, it held that, because his Rule 35 motion was frivolous, Mr. Savage was
not entitled to the appointment of counsel.  (R., p.354.)  It also found that Mr. Savage’s motion
was “comprised entirely of factual information that he asserts should have been considered by
the court as mitigating information prior to determining and imposing his sentence.”  (R., p.355.)
And it went on to state, “The presence of lack of this factual information at sentencing does not
render the sentence illegal on its face.”  (R., p.355.)  It also noted that “the factual allegations . . .
by their very nature, would require an evidentiary hearing to establish their scope and veracity . .
. .”  (R., p.356.)  Therefore, it held that Mr. Savage’s sentence was not illegal and denied the
Rule 35 motion.  (R., p.356.)
The district court also stated, “to the extent the Defendant is asserting that the sentence
was imposed in an illegal manner, or that the sentence was unduly harsh, such claims must be
brought within 120 days of the entry of judgment or 14 days after revocation of probation.”
(R., p.356.)  Additionally, it noted that defendants can file only one Rule 35 motion requesting
leniency,  and  Mr.  Savage  had  already  filed  “multiple  Rule  35  motions.”   (R.,  p.356.)   Thus,  it
held that it was without jurisdiction to consider such a claim.  (R., p.356.)
1 Mr. Savage’s letter to the district court is not contained in the record.
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Finally, the district court stated that Mr. Savage’s letter requesting a waiver of fines and
fees was filed pursuant to Washington law, and it too could be construed as a request for
leniency.  (R., pp.356-57.)  Therefore, it held that it was also an “impermissible successive
motion,” and denied the motion.  (R., p.357.)  Mr. Savage filed a notice of appeal timely from
the district court’s order denying his Rule 35 motion.  (R., pp.359-61.)
ISSUE
Did the district court err in denying Mr. Savage’s Rule 35 motion to correct an illegal sentence?
ARGUMENT
The District Court Erred In Denying Mr. Savage’s Rule 35 Motion To Correct An Illegal
Sentence
Mindful that this Court held, in State v. Clements, 148 Idaho 82, 85 (2009), that, “the
term ‘illegal sentence’ under Rule 35 is narrowly interpreted as a sentence that is illegal from the
face of the record, i.e., does not involve significant questions of fact or require an evidentiary
hearing,” Mr. Savage asserts that the district court erred in denying his Rule 35 motion to correct
an illegal sentence.  He asserts that the district court erred when it denied his motion because he
was not allowed to present the mitigating evidence contained in his motion at sentencing.  (See
R., pp.329-32.)  Thus, his sentence was illegal.
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CONCLUSION
Mr. Savage respectfully requests that this Court vacate his sentence or grant whatever
relief the Court considers just and proper.
DATED this 21st day of December, 2017.
___________/s/______________
REED P. ANDERSON
Deputy State Appellate Public Defender
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